STATE OF DELAWARE
STATE COURNCIL FOR PERSONS WITH DISARBILITIES
MARGARET M, O'NEILL BUILDING
410 FEDERAL STREET, SUITE 1 Voice: (302) 739-3620
DoVER, DE 18901 TTY/TDD: (302) 739-3699
Fax: (302} 738-6704

MEMORANDUM
DATE: March 25, 2014
TO: All Members of the Delaware State Senate

and House of Representativ
FROM: Ms. Daniese McMullin-Powelt-Ghdirperson
State Council for Persons with Disabilities

RE: H.B. 196 (Source of Income)

The State Council for Persons with Disabilities (SCPD) has reviewed H.B. 196 which prohibits
housing discrimination based on source of income by adding “source of income” as a protected
class under the Delaware Fair Housing Act and the Landlord-Tenant Code. SCPD strongly
endorses the proposed legislation.

ENDORSING AGENCIES

Apart from SCPD, the following agencies support the legislation adding Source of Income as a
protected class under the Fair Housing Act and Landlord-Tenant Code: Delaware State Housing
Authority; Delaware Department of Health & Social Services; Delaware State Human Relations
Commission; Delaware Commission of Veteran Affairs; Delaware Housing Coalition; Delaware
Council on Housing; Easter Seals Delaware/Maryland Eastern Shore; The Arc of Delaware;
United Cerebral Palsy; Delaware Chapter of the National Multiple Sclerosis Society; Delaware
HIV Consortium; Homeless Planning Council; CLASI/Disabilities Law Program; New Castle
County Department of Community Services; Delaware Community Reinvestment Action
Council; Provest Realty and Associates, Inc.; Delaware Fair Housing Task Force; Developmental
Disabilities Council; Governor’s Advisory Council for Exceptional Citizens; Governor’s Council
on the Blind; and Freedom Center for Independent Living.

BACKGROUND & EFFECT

As background, Delaware’s Fair Housing law bars discrimination based on the following twelve
(12) bases: race, color, national origin, religion, creed, sex, marital status, familial status, age,
sexual orientation, gender identity and disability. H.B. 196 would add a thirteenth basis: “source



of income”. Consistent with the attached table, at least twelve (12) states and the District of
Columbia bar housing discrimination based on source of income. The justification for such laws
is that a legitimate source of a renter’s or home buyer’s income should be immaterial to real
estate transactions. Many individuals rely on the government as a major source of their financial
livelihood. Veterans may count on Veteran’s benefits. Seniors typically rely on Social Security
Retirement income. Persons with disabilities may rely on Social Security Disability, SSI or
housing vouchers. The Social Security Administration reports that almost 200,000 Delawareans
are Social Security or SSI beneficiaries, 2/3 of whom are over 65. See attached statistics.
Common private sources of unearned income include child support, spousal support, pensions,
annuities, and reverse mortgage payments.

The bill’s definition of “source of income™ (lines 9-14) would cover all of the above types of
income. The ban on discrimination based on “source of income” does not “trump” legitimate
reliance on other considerations. For example, the legislation (lines 63-65) contains the
following explicit guidance:

(h) The prohibition in this chapter against discrimination based on source of income shall
not limit the ability of any person to consider the sufficiency of income or credit rating of
a renter or buyer, so long as sufficiency of income and credit requirements are applied in
a commercially reasonable manner and without regard to source of income,

Historically, some landlords have objected to “source of income” legislation since they perceive
that participation in government voucher and rental assistance programs may result in
administrative burdens and compliance costs. The courts have generally rejected such
arguments as unfounded, finding that administrative compliance is not burdensome, particularly
considering the numerous rental property standards already imposed by state landlord-tenant
codes. See attached Housing Law Bulletin, “Courts Consider Landlord Defenses to Source of
Income Laws” (November/December, 2008). A recent article published by a landlord/property
manager training site provides useful perspective. In a nutshell, landlords are instructed to
simply adopt and fairly apply standards and treat lease prospects the same way, regardless of
source of income. See attached Fair Housing Coach, “Do Your Local Laws Ban Discrimination
Based on Source of Income?” (June 18, 2013). Compliance is not burdensome.

Finally, the public policy “value” of implementing Fair Housing laws outweighs minor burdens.
For example, a landlord must allow tenants with disabilities to effect reasonable modifications of
a dwelling to provide accessibility. Title 6 Del.C. §4603A. A landlord may incur interpreter
costs when renting to a Deaf tenant who only communicates through American Sign Language or
a tenant who only speaks Spanish or Chinese. Such perceived “burdens” are reasonable costs of

doing business.

PUBLIC POLICY CONSIDERATIONS

The following public policy considerations underscore the advantages of H.B. 96.



First, Federal and State public policy support governmental assistance programs. They have
been established for good reason and policies intended to undermine implementation of these
government programs should be disfavored. Many families cannot afford market rents and rely
on the subsidies for basic housing. For perspective, see attached March 24, 2014 press release
and “Out of Reach 2014 report which conclude that Delaware is the 11™ most expensive of the
50 states for renters. The press release notes that “59% of renter households (or 53.860) in
Delaware do not earn enough income to afford a two-bedroom unit at the Fair Market Rent

(FMR).”

Second, a high percentage of individuals receiving housing vouchers and government rent
subsidies in Delaware have disabilities. Allowing discrimination based on use of a
voucher/government subsidy may have a disparate impact or effect on persons with disabilities
and therefore constitute banned discrimination based on disability. See Newark Landlord
Association v. City of Newark, 2003 WL 21448560 (Del. Ch. 2003) (ordinance/law with
disparate impact on protected class stricken). An explicit ban on discrimination based on source
of income would clarify the law so both landlords and tenants have an easily understood

benchmark.

Third, consistent with the attached p. 13 from the DOJ-DHSS settlement, the State is committed
by judicial consent order to ensure the provision of “housing vouchers or subsidies and bridge
funding” to hundreds of individuals. Indeed, by July 1, 2016, it must guarantee the “availability
of such vouchers to anyone in the target population who needs such support.” If landlords are
authorized to discriminate against housing voucher participants, the State may end up violating
the consent decree.

Fourth, consistent with 16 DE Admin Code 6000, the Division of Social Services maintains an
emergency assistance program which includes rent assistance for needy tenants. Under current
law, landlords could refuse to participate and accept the rental assistance even if it brought a
tenant current in rent. The landlord could simply initiate eviction of the tenant despite the
proffer of funds.

Fifth, the Landlord-Tenant Code contains the following protection for victims of domestic abuse,
sexual offenses and stalking:

(a) A landlord may not pursue any action for summary possession, demand any increase
in rent, decrease any services, or otherwise cause any tenant to quit a rental unit where
said tenant is a victim of domestic abuse, sexual offenses, or stalking, and where said
tenant has obtained or has sought assistance for domestic abuse, sexual offenses, or
stalking from any court, police, medical emergency, domestic violence, or sexual offenses
program or service.

Title 25 Del.C. §5316. As a matter of public policy, landlords are expected to cooperate with
such victimized tenants who have sought government assistance. Such assistance would
normally include rent payments and other housing costs through the Attorney General’s State

3



Victim Compensation Assistance Program (VCAP). See Title 11 Del.C. §9002(9)h. Banning
discrimination based on source of income would reinforce §5316 by detetring landlords from
refusing to accept VCAP funds. It would also protect tenants who rely on VCAP rental
assistance when they are victims of violent crimes in contexts other than domestic violence of
sexual offenses. For example, a renter who loses employment income due to injuries related to a
mugging/assault will often rely on VCAP funds for rental assistance.

Sixth, the Landlord-tenant Code authorizes a landlord to establish separate utility meters for
units. See Title 25 Del.C. §5312. The Code characterizes landlord charges for such utilities as

“rent”:

(e) “Charges for utility services made by a landlord to a tenant shall be considered rent for
all purposes of this Code.”

Tenants who experience difficulty paying utilities can avail themselves of government assistance
programs, including the DSS Emergency Assistance Program and Energy Crisis Assistance
Program [16 DE Admin Code 6000, §6005F].  Utility assistance would also be available
through the VCAP [Title 11 Del.C. §9002(9)h]. Under current law, a landlord could refuse to
accept such government rental assistance payments for utilities. Instead, the landlord could
simply initiate eviction despite the proffer of full payment of utilities.

Seventh, the Department of Health & Social Services (DHSS) maintains a Money Follows the
Person program to facilitate individuals in long-term care facilities transitioning to apartments or
homes in the community. The MFP program pays for security deposits, utility costs, etc. and
participants often have government rental assistance. Under current law, a landlord could refuse
to accept vouchers and government funds for a security deposit and rent. This would undermine
implementation of this important program and result in individuals unnecessarily languishing in
nursing homes.

Eighth, consistent with the attachment, it appears that Dover Air Force Base military personnel
receive a housing allowance which would ostensibly qualify as income derived from a
government assistance program. As such, current law could authorize a landlord to refuse to
rent to Dover AI'B personnel.

Thank you for your consideration and please contact SCPD if you have any questions regarding
our position or observations on this important legislation.

ce: Mr. Brian Hartman
Ms. Deborah Gottschalk
Mr. Matthew Heckles
Governor’s Advisory Council for Exceptional Citizens

Developmental Disabilities Council
HB 196 soi final 3-25-14
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Congressional Statistics

for December 2012

Social Securit , -
- Delaware -

: 'tQ[d*Ag_e._(rét_iremén_t), Sﬂfﬁivbrs, and Disability Insurance (OASDI)—popularly referred to as Social Securitywprovides
" monithly benefits o an eligible worker and family members when the worker elects to start receiving retirement benefits
orlé'\i@'h;eﬁ 1th_é;'w¢r7ker dies or becomes disabled. A worker’s lifetime covered earnings largely determine the amount of
benefits received. '

| Table 1. .
Number of GASDI beneficiaries in current-payment status and total monthly benefits, December 2012

1 ' ‘ ‘ S . " Total monthly bensfits”
Number of heneficiaries {thousands of dollars)‘ ] — Number of
Retired Disabled{ Widow(ers Al Retired]  Widow(ar)s beneficiaties
Congressional district Tetal workers workers| and parents Spouses Children ?|  beneficiares: workers| and patents) aged 65 or ojder
Delaware 182,065 124,668 27,288 12,000 5,692 12,408 227,689 167,910 15,344 129,769

TR

AN R AT s Bas o

SOURGES: Socisf Secwily Adminisiration, Master Bensficiary Record, 100 percent data as of December 2012 and U.5. Postal Service geography data as of March 2013;
represents the 2018 Census redistricling in effect for the 113th Cangress.

5. These beneficiaries receive payment on the record of a worker who is retired or disabled.
b. These baneficlaries recelve payment on the record of a worker who is retired, deceased, or disebled.
6. Inciudes beneficiaries in the 50 Siates, District of Columbia, American $amog, Guam, Nothern'Mariana Isiands, Puero Rics, U.S. Virgin islands, and foreign countries,

G

Supplemental Security Income (SSI) is a federal cash assistance program that provides monthly payments to low-income
aged, blind, or disabled persons in the 50 States, the District of Columnbia, and the Northern Mariana Islands.

Table 2.

Number of recipients of federally administered SSI payments and total monthly payments, Décember 2012

Total monthly payments
Num?er of recipients . {thousands of. dollars) -{  -Number-of recipignits
) o R . T ‘ With Aged 85
,_______Qongrg_ssnonai dns_tnc‘t” | Tolal Aged Blind Disabled Total Aged| Blind Disabled 0ASD] or older
Delaware 16,494 1,257 107 15,130 9,068 77 © 7 G689
Al S e e B Rl S R T RN A AR

SOURCE: Social Security Administration, Supplemental Security Record {Characteristic Extract Record format), 100 percent data as of December 2012 and U.8. Postal Service
geography data as of March 2013; reprt?sents the 2010 Census redistricting In effect for the $13th Cengress.

8. Includes persons who are receiving both 551 payments and Social Security benefits.
b. Includes recipients in the 50 States, District of Columbia, and Norhern Mariana Islands.

[

Social Security Administration

Office of Retirement and Disability Policy

Office of Research, Evaluation, and Statistics -

500 E Street, SW, 8th Floor
Washington, DC 20254

$8A Publication No, 13-11710

www.socialsecnrity.gov/policy

3 % Congressional Statistics for December 2012, Delaware



Courts Consider
Landlord Defenses to
Source of Income Laws*

Over the past two years, courts have decided numer-
ous cases where Section 8 voucher holders have sought
enforcement of state and local laws that prohibit land-
lords from discriminating against tenants and appli-
cants based upon source of income. Many of these cases
have upheld local source of income statutes, rejecting
landlerd claims that local source of income laws are
preempted.! On what is usually the threshold question,
courts have evaluated whether the state and local anti-
discrimination protection covers the receipt of Section 8
assistance. Frequently, these cases have also addressed
defenses raised by landlords that the rejection of a ten-
ant with a Section 8 voucher was not discriminatory, but
instead based upor legitimate reasons, such as burden-
soIne program requirements, poor credif or insufficient
income. The courts have usually rejected such claims
as inadequate. This article briefly reviews these recent
cases, as well as prior precedents addressing source of
inceme issues where necessary.

Do Local Source of Income Laws Apply to
Section 8 Vouchers?

New York City

The New York City Administrative Code provides
that landlords receiving local property tax abaternents for
affordable housing may not discriminate against voucher
holders.? In 2008, the New York City Council amended
the Administrative Code to further prohibit housing

*Substantial portions cf this article were written by Katherine Lehe, a
1.D. Candidate at the University of California, Berkeley School of Law
(Boait Hall) and a Summer 2008 intern at the National Housing Law
Project.

1See States Upliold Source of Income Discrimination Laws Protecting Voucher
Holders, 38 Hous. L. Buw. 11 {an. 2008) {reviewing the Monigomery
County, Sullivan II and Dilidde decisions mentioned #fra). The pre-
emption argument frequently made by landiords, which asserts that
the voluntary character of the federal Section 8§ program displaces any
state or local power that might mandate participation in certain cases,
has been repeatedly rejected by the courts. The decision with the most
comprehensive discussion of the preemption issue is Commission on
Human Rights & Opportunities v. Sullivan Assocs, 250 Conn. 763,
739 A2d 238 (1999} {Sullivan 1). Sullivan I has been cited in subsequent
source of income cases rejecting the preemption argument. See Rosaric
v. Diagonal Realty, LLC, 9 Misc. 3d 681, 689, 803 N.Y.5, 2d 343 (NY. Sup.
Ct. 2005}, aff4, 32 A.D. 3d 739 (App. Div. 2006) and 872 N.E.2d 860 (N.Y.
2007); Bourbeau v. Jonathan Woodner Co., 549 FSupp. 24 78 (D.D.C.
2008); Montgomery County v. Glenmont Hills Assocs,, 402 Md. 250, 272-
273, 936 A. 2d. 325 (Md. 2007), cert. denied 2008 LEXIS 4793 (U.S. June &,
2008). The preemption argument is not addressed in this article.
zadministrative Code of the City of NUY. § 11-243K. New York City's J-51
program prohibits covered landlords from discriminating against ten-
ants who receive, or are eligible to receive, Section § assistance.

¥ pEC 2o0F
:_D“S'J‘ Cand TEOLLET )W

discrimination by all landlords, except for owners of
buildings containing fewer than six units, based on law-
ful source of income, defined to include income derived
from Social Security, or any form of federal, state, or local
public assistance or housing assistance including Section
8 vouchers.® A recent New York trial court decision held
that this provision applied to both current residents and
new applicants with Section 8 vouchers and that the local
law was not preempted by federal law.*

District of Columbia

The D.C. Human Rights Act prohibits owners of hous-
ing accormmodations from refusing to rent to soineone on
the basis of source of income, which includes “federal
payments.”® In Bourbeau v. Jonathan Woodner Co.® a federal
district court, in rejecting the landlord’s motion to dis-
miss, found that a Section 8 voucher applicant had stated
a claim that the landlord’s refusal to rent o her because of
her Section 8 status could violate the local sotirce of income
law. In so doing, it dismissed the landlord’s characteriza~
tion that the local law effectively mandates participation
in the Section 8 program. It noted that “landlords remain
free not to rent to voucher holders provided they do so on
other legitimate, non-discriminatory grounds, sach as an
applicant’s rental history or criminal history,” or the need
to charge rents higher than allowed under the program.”
The court also rejected the landlord’s related attempt to
frame a federal conflict preemption defense, relying on
the strong line of prior cases to that effect.®

California

The California Fair Employment and Housing Act
(FEHA) makes it unlawful “for the owner of any hous-
ing accommodation to discriminate against...any person
because of the...source of income...of that person.”® FEHA

defines “source of income” as “lawful, verifiable income

3administrative Code of the City of NY. § 8-101 et seq, as amended
in March 2008. The text of the Ordinance is available at: http:/fwww.
nycgov/html/cchr/html fammend(8.himl. The smalt building excep-
tion does nat apply if the units are subject to rent control laws or if the
owner or agent rents at least six units in any one building, regardless of
the size of its other holdings.

Matter of Rizzuti v. Hazel Towers Co. LF, 2008 NY.Misc. LEXIS 2175,
239 NY.L.J. 63 (N.Y. Sup. Ct., March 27, 2008). See alsp Rosario v. Diagonal
Realty, LLC, 872 N.E.2d 860 (N.Y. 2007) {holding that landlord’s accep~
tance of Section 8 is a “term and condition” of iease within meaning
of local rent stabilization law, so that renewal lease must contain that
term. Moreover, it held that federal law requiring good cause for evic-
tion only during Section 8 iease term does not preempt tenant’s right to
renewal Jease that includes landlord's acceptance of Section 8 nor the
nondiscrimination provisions of NYC's J-51 tax abatement program).
50.C. Code § 2-1402.21; definition of source of income at D.C. Code § 2-
1401.02(29). Another 2002 local law had clarified that voucher assistance
constituted a source of income for purposes of the D.C, Human Rights
Act. D.C. Code § 42-2851.06. See Bourbeau v. Jonathan Woodner Co., 549
F. Supp. 78, 89 (0.D.C. 2008).

$Bourbeau v. Jonathan Woodner Co., 549 F. Supp. 78 (D.D.C. 2008).

Id., at 87.

8]4., at 87-89. See alse cases cited in note 1, supra.

Calif. Gov. Code § 12955(z).

Housing Law Bulletin ¢ Volume 38
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paid directly to a tenant or paid to a representative of a
tenant”™ In addition, where a rent subsidy is involved,
another FEHA provision prevents landlords making eli-
gibility decisions from using income standards not based
upon the tenant’s share of the rent! A California trial
court has recently found that the California legislature
did not intend to include Section 8 as income,? but this
issue is now on appeal ®

In addition fo holding that “lawful rent
payment” clearly encompassed Section §,
Franklin rejected the landlord's argument
that refusal to accept Section 8 because of the
program’s administrative burdens was not
illegally discriminatory.

Landlord Claims that Rejection Was Based Upon
Poor Credit or Insufficient Income

New Jersey

The New Jersey courts have issued several decisions
exploring the interrelationship between the state’s source
of income protection and landlord practices that seek to
utilize credit history to deny applications from certain
voucher holders. The New Jersey Law Against Discrimi-
nation (LAD), passed in 1981 and revised in 2002, has been
interpreted to prohibit discrimination because of status as
a Section 8 recipient, and at least one court has held that
the refusal to rent based on alleged poor credit was pre-
textual, Some cases also suggest that the LA prohibits
discrimination for reasons necessarily related to Section
8 voucher receipt, such as the program’s alleged admin-
istrative burdens, or for reasons such as credit problems
that are unrelated to an applicant’s ability to satisfy the
applicant’s actual rent obligations.

The initial version of the LAD prohibited discrimina-
tion “because of the source of any lawful income received
by the person or the source of any lawful rent payment
to be paid for the house or apartment.”* However, it also
initially included an exception permitting landlords to

4, § 12955{p). While the statute also states that a landlord is not con-
sidered such a representative, the tenant has argued that, in the context
of Section 8 vouchers, the PHA is the tenant’s representative, thus indi-
cating that the statute remains applicable.

"1, § 12655(c).

25abi v. Donald T. Sterling Corp, No. BC313345 {Order Re: Plaintiff's
Source of Income Claims, etc, Feb. 7, 2008).

#Sabi v, Denald T, Sterling Corp,, No. B20527¢ (Cal. Ct. App., 2d Dist,
pending 2008},

WNLLS.A. 2A:42-100,

refuse to rent “because of...creditworthiness.”” In Sep-
tember 2002, the original LAD was repealed and reen-
acted without the explicit “creditworthiness” exception.
The LAD now makes it unlawful to “refuse to sell, lease,
assign, or sublease or otherwise deny to or withhold” any
real property “because of the source of any lawful income
received by the person or the source of any lawful rent
paymenit to be paid for the real property.*

In 1999, the New Jersey Supreme Court had construed
the initial vezsion of the source of incorme protections in
Franklin Tower One, L.L.C. v. N.M, holding that a landlord’s
refusal to accept Section 8 from a current tenant who
became program-eligible constituted unlawful discrimi-
nation.” The court’s reasoning was based on the plain
language and legislative intent® of the LAD, as well as
the state’s policy of protecting low-income tenants.™ The
court found further support in the New Jersey Governor’s
press release, characterizing the act’s purpose to protect
“fenants receiving governmental rental assistance.”?

In addition to holding that “lawful rent payment”
clearly encompassed Section 8, Franklin rejected the land-
lord’s argument that refusal to accept Section 8 because
of the program’s administrative burdens was not illegally
discriminatory. The court noted that the program require-
ments were not overly burdensome, particularly consid-
ering the numerous rental property regulations already
imposed on landlords by the state.?

Two years later, a New Jersey trial court revisited the
original source of income law, finding that a landlord’s
denial of a Section 8 recipient’s application based on alleg-
edly poor credit was a pretext for illegal source of income

Bgranklin Tower One, L.L.C. v. N.M,, 304 N.J. Super, 586, 589-90, 701
A.2d 739 (NJ. Super. 1997), citing NJ.5.A. 2A:42-100 {repealed).

BN J.S.A. 10:5-32 {g)(&) (2002). Separate provisions make it unlawful for
landlords and real estate agents “to refuse to sell, iease, assign or sub-
lease or otherwise deny to or withhold,” or to advertise “any limita-
tion, specification or discrimination,” or to discriminate in any related
“terms, conditions, or privileges,” based on “source of lawful income
used for rental or mortgage payments.” Id, § 10:5-12 (g)(1)-(3) and {5),
(h){13~(5). See also id., § 10:5-4.

YFranklin Tower One, LL.C. v. N.M.,, 157 NJ. 602, 619, 725 A.2d 1104
(1999).

#The court noted the state assembly's statement of the LAD's pur-
pose “to prohibitf] a landlord from refusing to rent to a parson merely
because of objections to the souzce of the person’s lawful income.” Id,, at
605, citing Assembly Comumerce, Industry and Professions Committee,
Staternent to A, 944 (May 1, 1980).

¥The existence of the New Jersey Anti-Eviction Act requiring good
cause for termination of a tenancy demonstrated the state’s strong
public policy of tenant protections. I4., at 614. The court distinguished
Krnapp v. Eagle Property Mgmt. Corp,, 54 F.3@ 1272 (7¢h Cir. 1995}, which
had held that the Wisconsin source of income law did not cover Sec-
tion 8 recipients, noting that Wisconsin's protections based on "lawful
source of income” differed from New Jersey’s specific prohibition of
discrimination based on “lawful rent payment.” Id.

0]d. at 605-06, citing News Release, Office of the Governor, at 1 (Dec. 9,
1981).

21d. at 621.
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discrimination. In that case, an unemployed Section 8
voucher holder also receiving other public assistance
applied for an apartment for herself and her twelve-year-
old daughter. After initially rejecting her application “due
to credit,” the landlord claimed she was rejected due to
uremployment and a poor credit report, which reflected
two unpaid medical bills totaling $434.% Subsequently, the
landlord alleged that her application was denied because
of poor credit and insufficient income.*

The court found that creditworthiness only
relates to landlords” “legitimate concern
that a prospective tenant has a relighle

and steady source of income to fund vent
payments and satisfy the other financial
requivements of a lease.”

In response to the discrimination claim, the landiord
argued that denial based on poor credit fell within the
original statutory exception for denials based on “credit-
worthiness,” a term which landlords could define under
their “busiress judgment.” Although the first version of
the LAD permitted denials based on “creditworthiness,”
the court was careful to ensure that landlords could not
simply define the term to their advantage.? The court noted
that as a remedial statute, the LAD's protections must be
construed liberally and the exception for lack of creditwor-
thiness construed narrowly.” In so doing, the court found
that creditworthiness only relates to landlords’ “legitimate
concern that a prospective tenant has a reliable and steady
source of income to fund rent payments and satisfy the
other financial requirements of a lease.”

Using this definition, the court then examined the
landlord’s assessment of the applicant as credit unwor-
thy, rejecting the landlord’s reliance on the cursory

BTK, v. Landmark West, 353 N.J. Super. 353, 802 A.24d 60% (N.J. Super.
Ct. App. Div. 2001). ‘
21d. at 361

Hid, at 357-58. .

BId. at 359, citing NJ.S.A, 2A:42-100 (since repealed).

#See {d. at 359-60, analogizing to Comun'n on Human Rights & Oppor-
tunities v. Sullivan Assoces., 739 A.2d 238, 253 (1999), reh'y denied, 742
A.2d 364 (1999) {noting that it was inconsistent with the remedial nature
of the Conneclicut source of income statute to aliow landlords “carfe
blanche authority to define the term [creditworthiness] so as to qualify
for the exception”). :

#T.K. v. Landmark West, supra at 359, In the absence of a statutory defi-
nition, the court construed the term by referencing the dictionary defi-
nition, as well as the legislative intent not to “deny or interfere with a
landlord’s legitimate considerations of sufficiency of income or reliability
of renf payment.” 1d. at 360, citing Assembly Commerce, Industry and
Professions Comunittee, Statement to Assembly No. 944, May 1, 1980
(emphasis in opinion). '
214, at 360,

credit report showing small debts for necessary medical
expenses, and noting that it never contacted past land-
lords and did not apply uniform and objective application
standards.” Although Landmark West withdrew its alle-
gation of insufficient income, the court found it significant
that at trial the manager expressed concern that the appli-
cant would be unable to pay rent if she lost her voucher.
Because the applicant’s Section 8 voucher ensured her
ability to pay rent, and because she was able to pay the
security deposit, the court concluded that the landiord
had not established “any rational relationship between
the plaintiff’s credit report and Landmark West's legiti-
mate concern that plaintiff has the means to pay the
rent.”® Accordingly, the court found that the applicant’s
allegedly poor credit was a pretext for denial on the basis
of “economic status, including her unemployment, lack of
sufficient income and her participation in the Section 8
program.”® Holding that Landmark West thus illegally
discriminated based on “the source of ... lawful rent pay-
ment,” the court required it to enter into a lease and com-
ply with all reasonable Section 8 program requirements.
A subsequent decision, Pasquince v. Brighton Arms
Apartments,? clarified the circumstances in which credit-
related denials may be nondiscriminatory and thus
legitimate. In Pasquince, a landlord had denied a dis-

-abled Sectior 8 recipient’s rental application based on his

credit report, which inclhuded unpaid utility bills, an evie-
tion for nonpayment of rent and a $2,922 debt owed to a
prior landlord. The landlord informed the applicant that
he could contact the credit reporting agency to dispute
his credit report.® Although the New Jersey Legislature
revised the LAD between the T.K. decision and the 2005
Pasquince decision to delete the creditworthiness excep-
tion, the court found no evidence that this revision was
intended to prevent landlords from ever denying appli-
cants based on poor credit.

The Pasguince court held that lack of creditworthiness
was not a pretext for illegal discrimination based on the
“source of any lawful rent payment.”* Key to distinguish-
ing TK. factually were that Brighton Arms applied writ-
ten application standards, presented consistent reasons
for rejecting Pasquince’s application, exempted Section 8
applicants from the minimum income requirements, and
rented to other Section 8 tenants. Moreover, Pasquince’s
unpaid utility bills and eviction for nonpayment sup-
ported a conclusion that he was not creditworthy® In

2.

3074, at 362.

Mg, at 363.

¥pPasquince v. Brighton Arms Apartments, 378 NJ. Super. 588 (NJ.
Super. Ct. App. Div, 2005).

Bd., at 592.

HNJ.S.A. 10:5-12, 10:5-4 (2002). The court noted, however, that denials -
based on poor credit may be pretextual if landlords alter their stan-
-dards for Section 8 tenants. Pasquince v. Brighton Arms Apartments,
378 N.J. Super. 588, 601 (N]. Super. Ct. App. Div,, 2005).

3Pasquince, at 600-01.
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discussing the significance of past rent nonpayment, the
court rejected an unpublished opinion holding that land-
lords may not consider a tenant’s creditworthiness where
a voucher would pay at least 50% of the monthly rent.
The court noted that voucher recipients muststill pay their
portion of the rent, and that past nonpayment reasonably
suggests they will be unable to do so in the future,” cer-
tainly sound reasoning if the past nonpayment accrued
during a subsidized voucher tenancy.

Inanother more recent case, Miller v, Brockside at Somer-
ville, LLC,® the court addressed similar issues in affirming
the lower court’s denial of a preliminary injunction. The
tenant claimed that the landlord viclated the statute and
public policy when it used a point-based formula to deny
his application based on an erroneous credit report and
wrongfully refused to examine the tenant’s actual credit
history.

The court again affirmed that it is lawful for land-
lords to use creditworthiness as a selection criterion for
Section 8 tenants and that rejection based on a poor credit
history did not violate the LAD. As to whether the trial
court should have required the landlord to consider the
accuracy of the credit history, the court found no abuse
of discretion by the trial court in refusing the injunc-
tion,® because the tenant had no legal claim to require
the owner to use accurate credit reports. Howevey, the
court did provide some guidance for the lower court as
the case proceeds, stating that “the lawsuit relating to
plaintiff's allegedly successful dispute over the security
deposit and his Jandlord’s action to regain possession of
his rental unit for persenal occupancy do not appear to
pertain to the applicant’s prior ability or inclination to pay
rent. Accordingly, reliance on those items would provide
little insight into an individual's creditworthiness.” The
court also suggested that the tenant could obtain a copy of
the report from the credit agency and dispute its accuracy
under the Federal Fair Credit Reporting Act."! In addition
the court suggested the option of joining the reporting
agency as a party.®

Although the decision in Franklin Tower One clari-
fied that New Jersey’s source of income definition covers
Section 8 vouchers and is not preempted, the subsequent
decisions in T.K., Pasquince and Miller suggest that courts

are more likely to find that denials based on poor credit,

are nondiscriminatory if landlords consistently use writ-
ten screening standards and make consistent statements

3614, at 598, citing Reed v. Rustic Village Apartments, No. DC-4136-02M
(N.J. Super. Ct. Law Div. Jan. 14, 2003).

I, at 598.

33008 WL 351338 (NJ. Super. Ct. App. Div, Feb. 11, 2008) {unpub-
lished).

¥Id., at stip op. 5.

oJd.

915 U.S.C. §§ 1681-1681t (2008},

2pgiller v. Brookside at Somerville, LLC, 2008 WL 351338 (N.]. Super. Ct.
App. Div,, Feb. 11, 2008), slip op. at 5.

regarding applicents’ rejection. Similarly, whereas oui-
standing debts due to medical expenses are likely inad-
equate to show poor credit that would justify rejection,
evictions and debts related o prior tenancies may be
found nondiscriminatory, especially if they also involved
subsidized tenancies, even though vouchers make apart-
ments more affordable to recipients.

The Connecticut source of income statute
has been interpreted as prohibiting landlords
from rejecting applicants for reasons related
to their receipt of Section 8.

Connecticut
Like the New Jersey law, the Connecticut source of

income statute has been interpreted as prohibiting land-
Jords from rejecting applicants for reasons related to their
receipt of Section 8, including program requirements,
and related to income requirements that do not consider
voucher participants’ personal share of the rent. Connect-
jeut law prohibits landlords from refusing to rent or offer-
ing different terms, conditions, or privileges based on
Jawful source of income,” and from advertising any such
preferences or limitations.* The statute defines source of
income as “income derived from Social Security, supple-
mental security income, housing assistance, child support,
alimony or public or state-administered general assis-
tance# The statute further specifies that its provisions
“shall not prohibit the denial of full and equal accommo-
dations solely on the basis of insufficient income ™

Back in 1999, in Commission on Human Rights and
Opportunities v. Sullivan Associates,** the Connecticut
Supreme Court had held that a landlord’s reluctance to
accept the terms of the Section 8 lease was not a legitimate
basis for denial,” and that a landlord may only consider
a voucher holder’s perscnal rent obligation and other
reasonable rental expenses when assessing sufficiency
of income. In that case, Sullivan had denied applications
from two Section 8 recipients, citing their failure to meet
Sullivan’s minimum income requirements, and noting
that the required security deposit exceeded the maximum

“Conn, Gen Stat. § 46a-64¢(a).

id. § 46a-63.

1, § 46a-64c(b)(5).

#Commission on Human Rights & Cpportunities v. Sullivan Assocs,
250 Conn. 763, 739 A.2d 238 (1999) (Sullivan I).

741 the time of the denial in 1994, federal regulations required prospec-
tive Section 8 renters and landlords to use a standardized iease and
addendum in order to participate in the Section 8 program. 2¢ CFR.
§ 862.200(7)(1) {1994).
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allowed by Section 8.4 In response to the Commission’s
discrimination allegations, Sullivan argued that its objec-
tions to terms in the standardized Section 8 lease® con-
stituted a non-discriminatory basis for denial. Sullivan
further argued that its policy of denying applicants whose
weekly incomes were not equal to a month’s rent was
authorized by the statutory exception for denials based
on insufficient income,

In addressing the Commission’s complaint, the court
first noted that the law “makes mandatory landlord
participation” in Section 8% while acknowledging that
landlords may deny applicants for non-discriminatory
reasons.” To determine whether the statute was intended
to aflow denials if landlords objected to the Section 8 lease,
the court examined the statute’s legislative history. It held
that to read such an exception into the statute would
undermine the legislature’s intent to provide low-income
families access to the rental market, citing the legislature’s
awareness of Section 8 requirements at the time of enact-
ment, as well as two failed attempts to amend the statute
explicitly to include such an exception.*

The court then evaluated Sullivans argument that
denials based on its minimum income requirements,
which considered the entire rental obligation, were per-
missible under the statute’s exception for “insufficient
income.” Since both the statute and its legislative history
were silent, the court turned again to the statute’s pur-
pose and the law dictionary to support its conclusion
that this exception allowed landlords to determine only
whether applicants lack “sufficient income to give the
landlord reasonable assurance that the tenant’s portion of
the stipulated rental will be paid promptly and that the
tenant will undertake to meet the other [tenancy] obliga-
tions....” The case was remanded to allow the landlord
the opportunity show that applicants did not have suf-
ficient income, considering their income, personal rentat
obligation, foreseeable utility expenses, and so forth,

Although Sullivan ] did not ultimately resolve whether
the applicants’ income wasinsufficient within the meaning
of the exception, the court revisited the issue early in 2008
in a separate case against the same landlord. In Comimis-
sion on Human Rights and Gpportunities v. Sullivan (Sullivan
1% the court affirmed its Sullivan I holdings, and con-
sidered whether the landlord’s denial of voucher holders,

#8yilivan I, supra, at 771. Sullivan also denied two fair housing testers
posing as Section & recipients. /d,

“Sullivan objected to Section 8 lease provisions that set maximum
allowable security depasits and regulated Jease termination by a land-
lord. Id.

0id. at 765.

Sd, at 776.

2Jd. at 782.

514, at 790 (emphasis added).

5985 Conn, 208, 939 A.2d 541 (2008) (Sullivan I1). See also States Uphold
Source of Income Discrimination Laws Protecting Voucher Holders, 38 Hous.
L. Buti. 11 {Jan. 2008).

allegedly based on “insufficient income, bad credit, or bad
attitude” were credible and non-diseriminatory.

Applying a mixed-motives analysis to the landlord’s
defense, Sullivan I upheld the trial court’s determination
that Sullivan failed to prove it would have denied appli-
cants even if they had not been Section 8 participants.*
Significantly, the court held that Sullivan’s denial was not
based on the applicant’s ability to pay only their monthly
portion of the rent, and that alleged poor credit was not
a credible basis of denial, because it appeared as an after-
thought and was based on a stale application that listed
only a delinquent student loan.®

As the Sullivan decisions make clear, the Connecticut
source of income law prevents landlords from circum-
venting its protections by denying applications based
on inherent Section 8 program requirements or based
on alleged insufficient income or bad credit, where such
reasons fail to account for the voucher subsidy or are not
proven to be legitimate and non-discriminatory.

Courts Reject Landlords’ Claim that Section 8
Program Is Burdensome

Montgomery County, MD

The source of income protections of the Montgomery
County, Maryland, fair housing law also encompass Sec-
tion 8 vouchers and, as interpreted by the Maryland Court
of Appeals,” set a high standard for landlords to prove
that Section 8 administrative burdens are a viable defense
to allegations of discrimination. Montgomery County law
prohibits certain landlords from refusing to rent to any
person based on “source of income,” defined as including
“any lawful source of money, paid directly or indirectly
to a renter or buyer of housing, including income from...
any government or private assistance, granf, or loan pro-
gram,”® and the county interprets “source of income” as
including Section 8 vouchers.”

The landiord, Glenmont, had a policy of rejecting
vouchers, confirmed by its refusal to rent an apartment
to a Section 8 participant. After an administrative find-
ing that Glenmont had unlawfully discriminated based
on source of income was invalidated by a lower court,
the Maryland Court of Appeals addressed two issues: (1)
whether Section 8 was a source of income under local law;
and {2) if so, whether landlords’ objections to the admin-
istrative burdens of the program constituted a valid basis
for denial.

s5Sullivan 11, at 228-230.

S41d, at 231.
Montgomery County v. Glenmont Hills Assocs., 402 Md. 250, 936 A.

2d. 325 (Md. 2007), cert. denied 2008 LEXIS 4793 (U.S. June §, 2008). Sec
also States Uphold Source of Income Discriminalion Laws Protecting Voucher
Halders, 36 Hous. L. Buct. 11 (Jan. 2008).

“Montgomery County Code §§ 27-6 and § 27-12.

SMontgomery County v. Glenmont Hills Assocs., 402 Md. 250, 260, 936
A, 2d. 325 (Md. 2007).
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In considering whether the law’s source of income
definition covered Section 8, the court noted that the
definition includes both government assistance, which
unquestionably includes Section 8, and money “paid
directly or indirectly to a renter® The court xeasoned
that although Section 8 Housing Assistance Payments are
paid to the Jandlord rather than the tenant, the payment
is “clearly and identifiably on behalf of the tenant” and
therefore constitutes money paid indirectly to the ten-
ant.”@ Therefore, the court concluded that the source of
income definition encompassed Section § vouchers.

Analyzing the landlord’s administrative burdens
defense, the court noted the administrative body’s deter-

_mination that the program requirements complained of

by the landlord® were not unduly burdensome and there- .

fore did not unduly interfere with the landlord’s property

rights.® The court affirmed that administrative burden-:

was not a proper defense in any event, because "if a Jand-
Jord could avoid the mandate of the County’s fair hous-
ing law with the defense of ‘administrative burden,” then
tandlords could easily thwart the Council’s intent under-
lying the law."% The fact that most courts addressing the
administrative burden defense have rejected it was also
persuasive,% as was the fact that the alleged burdens did
not constitute a taking or a violation of due process.”
While also rejecting the owner’s implied preemption
claim, Montgomery County thus makes itharder for those
landlords who seek to evade source of income protections
for voucher holders by citing allegedly burdensome Sec-
tion 8 program requirements.

Massachusetts

Going further than other states to preclude an admin-
istrative burden defense, the Massachusetts legislature
has enacted a source of income law explicitly prohibiting
discrimination based on the requirements of any housing
subsidy program. Massachusetts law currently prohibits

®d, at 264.

Sd. at 264-65.

@Glenmont complained of the following provisions of the HUD lease
addendum: {1} PHA Failure to pay its portion of the rent does not consti-
tute a breach of the lease; (2) tenant is allowed to engage in profit-making
activities incidental to the primary use as a residence; {3) the addendum
prevails over the standard lease terms and cannot be changed by the
landierd or tenant, Glenmont also complained of the following Section
8 Housing Assistance Payment contract terms: (1) PHA may terminate
assistance to tenant on various grounds, and if so, the lease will auto-
matically terminate without notice to the landlord; (2) if HAP contract
terminates for another reason, the lease terminates without notice te
the landlord. Glenmont also complained that program participation
requires the apastment to satisfy HUD Housing Quality Standards,
requiring a PHA inspection. Id. at 275.

“d, at 276.

sid.

14, at 276 (citing Comuvn on Human Rights v. Sullivan Assocs, 739
A.2d 238 (Conn. 1999), Godinez v. Sulfivan-Lackey, 815 N.E.2d 822, 828
{Ili. App. 2004), and Franklin Tower One, E.L.C, v. N.M., 725 A.2d 1104
{INJ. 1999)).

L,

discrimination by “any person furnishing.. rental accom-
modations” against “tenant{s] receiving federal, state, or
local housing subsidies, including rental assistance or
rental supplements, because the individual is such a recip-
ient, or because of any requirement of such public assis-
tance, rental assistance, or housing subsidy program.”

A prior version of the law had prohibited discrimina-
tion “solely on the basis of the tenant’s status as a Sec-
tion 8 recipient.® In 1987, the Supreme Judicial Court
of Massachusetts construed that version of the statute
as allowing denials because of objections to Section 8
program requirements. In Atforney General v. Brown, the
court had held that a landlord’s refusal to rent to a Sec-
tion 8 participant because of objections to a standardized
lease did not violate the anti-discrimination law, because
although it was related to the requirements of the Section
8 program,” the denial was not “solely” on the basis of the
tenant’s status as a Section 8 recipient.”® In response to
this unfavorable ruling, the state legislature amended the
statute in 1990, eliminating the word “solely,” and add-
ing language prohibiting discrimination against hous-
ing subsidy recipients “because of any requirement of
such ...program.””

In 2007 in DiLiddo v. Oxford Street Realty,™ the Supreme
Judicial Court construed the amended source of income
law. Reversing the lower court, the court held that a lease
term mandated by a state housing voucher program was
a program requirement, making unlawful the landlord’s
refusal to execute a lease based on objections to the lease
terms.”? The court declined the landiord’s request to read
into the statute an exception allowing landlords fo reject
participants in any program that would cause a landlord
“substantial economic harm,” finding it without statu-
tory support” The court noted that in light of the 1990
statutory amendment, the legislature had clarified that
“both kinds of housing discrimination that this courthad
parsed so carefully in Brown were now unlawful,” regard-
less of any alleged non-discriminatory reasons.”

Mass. Gen. Laws Ann. ch. 1518, § 4(10) {Westlaw Oct. 22, 2008) {empha-
sis added).

#0;Liddo v. Oxford Street Realty, Inc.,, 876 N.E 2d 421, 427 (Mass. 2007).
See also States Uphold Source of Icome Discrimination Laws Protecting
Voucher Holders, 38 Hous, L. Buct. 11 (Jan, 2008).

“Attorney General v. Brown, 511 N.E.2d 11083, 1109 (Mass. 1987).

mgge DiLiddo v. Oxford Street Realty, Inc, 876 N.E.2d 421, 429 (Mass.
2007) (citing Mass. Gen. Laws ch. 1518, § 4{10)).

7DiLiddo v. Oxford Street Realty, Inc,, 876 N.E.2d 421 {Mass. 2007).

2Jd, at 427,

BId. at 430.

AId, at 429,
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Conclusion

For those jurisdictions that have determined that
Section 8 is covered by local laws preventing source of
income discrimination, the litigation has now become
focused upon the landlord defenses that a family may be
rejected for other factors, including poor credit or insuf-
ficient income, or that its basis for rejecting applicants is
non-discriminatory because the program is burdensome.
While recent decisions have unanimously found that Sec-
tion 8 program requirements alone are insufficient to jus-
tify rejection of Section 8 applicants, the issues of whether
a landlord may reject assisted applicants for poor credit
or insufficient income continue to evolve, In most cases,
courts are requiring a demonstrated refationship between
a poor credit report and a legitimate concern about the
tenants’ ability to make future payments of their share of
the rent. QOther related issues remain unresclved, such as
how to handle erronecus and unreliable credit reports.
These recent cases also demonstrate that determining the
specific policies and practices at issue in each case, as well
as the actual reasons for rejection, will always be critically
important. o

Using HUD’s Updated
Physical Inspection Scores to
Preserve Threatened
Multifamily Properties

One vital aspect of affordable housing preservation is
ensuring the proper physical and financial maintenance
of projects to avoid loss of the property. The Department
of Housing and Urban Development (HUD) created its
current inspection standards for multifamily properties
a decade ago, as part of its 2020 Management Plan.! HUD
also created the Real Estate Assessment Center {REAC)
and the Enforcement Center, bath located in HUD Head-
quarters, to address problems presented by noncomplying
properties. The REAC evaluates the financial and physical
condition of all HUD-funded public and assisted hous-
ing developments. The Enforcement Center takes action
against troubled developments that fail the financial and
physical inspection standards.? Enforcement actions may
include termination of the project-based contract. Under-
standing the standards and enforcement can help advo-
cates take action to preserve affordable housing.

REAC’s physical condition standards help determine
if a development is decent, safe, sanitary and in good
repair. Inspectors review the site, building exterior, build-
ing systems, dwelling units, common areas, and health
and safety concerns.® The standards neither include state
or local housing codes, nor do they supersede or preempt
them.! While the REAC process also encompasses finan-
cial and management issues, physical conditions create
the most common risk of enforcement action that could
lead to precipitous termination of the project-based Sec-

tion 8 contract and displacement of the residents.

Under the REAC physical inspection scoring sys-
tem, all multifamily housing properties are rated on a
100-point scale, resulting in rankings as either a Stan-
dard 1 (50 points or higher), Standard 2 (80 to 89 points),
or Standard 3 {fewer than 80 points) performing proper-
ties. Standard 1 performing properties are required to
undergo physical inspection only once every three years;
Standard 2 performing properties, onice every two years;
Standard 3 performing properties are inspected annu-
ally® The regulations also require that Standazd 1 and
2 performing properties address any health and safety

124 C.ER. Part 200, subpt. P {2007). See also 63 Fed. Reg. 35,649 (June 30,
1998).

PNotice of New HUD Field Structure, 62 Fed. Reg. 62,478 {Nov. 21, 1997);
HUD 2020 Management Reform Plan, 62 Fed. Reg. 43,212 (Aug. 12,
1997).

34 C.RR.§ 5, Subpt. G (2007) (Physical Condition Standards and Inspec-
tion Requirements),

414, § 5.703(g)(2007).

514, § 200.857(b) {2007).
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Do Your Local Laws Ban Discrimination Based on Source of
Income?

| SHARE | PRINY

June 18, 2013

in the July 2013 lesson, Fair Housing Coach explalns how to comply wilk fair housing lews banning
discrimination based on source of income. Federal fair housing law doesn't prohibit discriminalion based on
source of incomae, bat an increasing numbey of states and municipaities have added these provisions to their

fair housing or civil rights laws in recent years,

The speclfics of the laws vary, but they generally ban discrimination against‘appﬂcams and residents
because of where they get their money or financial suppert. Many-~bul not all—also cover housing
subsldies, most notably Section 8 housing vouchers. The program is now called the Housing Cholce Voucher
program, but many still use “Section 8" to refer to the federal yovemment's housing assistance program.
Although faderal Jaw makes pariicipation in the Section 8 program voluntary for private communities, feir
housing laws in some Jurisdictions make It unlawful 1o W away individugls who use Saction 8 housing

vouchers to pay their rent.

Here are scme tips excerpted from the July lesson on complying with laws banaing discrmination based on

source of Income:

Get to Know State and Local Lew. Find out wheiher your community Is subject fo state or tocal laws
banning diserimination based on source of income. Currently, 12 stales and the District of Columbla Include
protections based on source of Incoma in their fair housing or civil rights faws, Evan If it's not covered under
state faw, check whather It's Included in any county and runicipaf laws that may apply to your cemmunity.
And ask your aflorney Tor detalis to determing what the law covers—and spocifically what it says about
Sectien 8 housing vouchers and other housing sisbsidies,

Don't Reject Applicants Based on Source of income. To comply with Jaws banning discrimination based
source of income, make sure that you don't tum away applicants simply because they are uriemployed or
receive financial assistance, such as renlal assistance or disabifity benefits, Otherwise, you could lriggera
fair housing complaint—win or lose, it still can be costly to resolve,

Watch Your Language. Make sure that your compliance efforts exiend (o what you say in your
advertising—and how you raspond 1o telephone or online inguiries—about your wilingness to accep! Seclion
8 heusing vouchers or ¢iher forms of public assistance. The wrong message may irigger a fair housing
complalnt—or draw the altention of fair housing enforcement officials or organizations, who are monitoring
online advertising for compiiance with stale and local laws banning discriminatien based on source of

Income.

Follow Standard Procedures Regardless of Source of Income. it's unlawful to sefuse to allow a prospect
to apply 1o live in the community—or to impose prosedural hurdles that make it more difficult for prospects
with heusing essistance to get through the application process. Foilow standard pelicles and procadures
when dealing whh prospects and applicants o ensure that every prospect visiting yaur leasing office Is
treated the same way, regardless of thelr source of income.

Apply Standard Screening Policles. Sourca-of-income laws ban élscrimination against applicants beceuse
of where 1hey get their incoma~—not the amount of their incoms. You may ask about the source of the
appiicant's Insome, as lenp as you don't discriminate based on that information,

Apply the Same Terms and Conditions, Regardiess of Source of Income. In jurisdictions where 1he laws
include pretections for housing subsidies, #t would be unlawful to reguire Seclion 8 voucher hoidars to pay &
larger security deposil or higher rert than that required of ether residents,

it would alse be unlawful to treat residents differently or enforce community sules and policies more strictly
against residents based on helr source of income.

For the complele July 2013 lesson and quiz, see "Gomplying with Fair Housing Laws Protecting Source of
Income” on our homepage or in our online Archive.
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Press Release

High Rents Make Housing Unaffordable for
Most Delaware Renters -

Delaware Rents Remain Qut of Reach for Working Families

Dover, Delaware -

Renters in Delaware need to earn $20.09 per hour in order
. to afford a basic apartment here, according to a report

released today that compares the cost of rental housing with

what renters can really afford.

The report, Qut of Reach 2014, was jointly released by
the National Low Income Housing Coalition, a Washington,
D.C.-based research and advocacy organization, and the
Delaware Housing Coalition. The report provides the '
Housing Wage and other housing affordability data for every
state, metropolitan area, combined non metropolitan area,
and county in the country. The Housing Wage is the hourly
wage a family must earn, working 40 hours a week, 52

- weeks a year, to be able to afford the rent and utilities for a
safe and modest home in the private housing market.

THE MINIMUM WAGE

Working at the minimum wage in Delaware, a famﬁy must
have 2.8 wage earners working full-time, or one full-time
earner working 111 hours per week, to afford a modest two-

bedroom apartment.

DELAWARE RENTER HOUSEHOLDS |
The typical renter in Delaware earns $15.01, which is $5.08
less than the hourly wage needed to afford a modest unit.

27% of Delaware households (91,288 are renters. An
estimated 59% of renter households (or 53,860) in
Delaware do not earn enough income to afford a two-
bedroom unit at the Fair Market Rent (FMR).

hHA-Hramnaian F20O econetantcontact condrendar ?oa=fdaifaSd- A0 A040- B2 DUl 744300 TR 1 2R ~= 5RO YT ML 1hRE-11a2- G2 A A4 aaRh?207 P nr B nh= B 73X 7L A0 1

LT



32412014 campaign.r20.constanicontact.convrender 7ca=f4a8fa84-c683-4919-8c32-04b 74d9cf61 3807 5b032f0- 1b86- 1163-908a- ddae5292c 2ac&ch=5b7 37df0- 1b86-...

DELAWARE RANKS #11 OUT OF 50
This year, Delaware is the eleventh most expensive of the

50 states when ranked by their two-bedroom housmg wage.
The National Housing dee 15 $18.92.

NONMETRO ARTEAS HOUSING WAGE IS #10
Delaware has the tenth highest combined nonmetro area
housing wage among the 50 states. It is $16.04.

NATIONAL HOUSING TRUST FUND

Sheila Crowley, President and CEO of the National Low
Income Housing Coalition, says that there is a role the
federal government can play in easing the financial strain
faced by low income renters.

"The federal government has used the tax code to make’
homeownership easier. In reality, the benefits are largely
going to higher income people with million-dollar homes. It's
time to make housing policy work better for middle and
lower income people by reforming mortgage interest tax
breaks and directing the savings to the National Housing
Trust Fund to build and preserve homes affordable to the

lowest income Americans.”

For additional information, visit
http://www.nlihe.org/oor/201

HH#EH
A summary and full information on the Deldwal e 2014 Out

of Reach numbers are available on the website of the

Delaware Housing Coalition.

The Housing Wage in Delaware Cities and Counties

2-Bdrm FMR
Housing Wage
State $ 20.09
Combined Nonmetro : "~ $16.04
Dover MSA | $17.50
Philadelphia-Camden- Wilmington MSA  § 21.83
Kent County _ $17.50
New Castle County $21.83
Sussex County ' ' $16.04 .
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CONTACT:

Ken Smith, Director,
Delaware Housing Coalition
302-678-2286 '
dhc@housingforall.org

Delaware Affordable housing
Housing -
eu Issues
Coalition 7 Solutions
We are dedicated to making Housing Help

affordable housing available in
every community and to all
Delawareans.

Delawafe Housing Coalition
PO Box 1633
Dover, Delaware 19903-1633

Join Our
Mailing List

Forward this email
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High Rents Make Housing Unaffordable for Most Delaware Renters
Delaware Rents Out of Reach for Working Families

R A e

The Housing Wage
The State’s Housing Wage is $20.09.

The Housing Wage is the hourly wage a family must earn
- working 40 hours a week, 52 weeks a year - to be able
to afford rent and utiliies on a safe and modest two-
bedroom unit in the private housing market.

The report, Qut of Reach 2014, was jointly released by
the National Low Income Housing Coalition, a
Washington, D.C.-based research and advocacy
‘organization, and the Delaware Housing Coalition, The
report provides the Housing Wage and other housing
affordability data for every state, metropolitan area,
combined non metropolitan area, and county in the
country.

Rents

In Delaware, the Fair Market Rent (FMR) for a two-
bedroom apartment is $1,044. In order to afford thislevel
of rent and utilities ~ without paying more than 30% of
income on housing — a household must earn $3,482
monthly or $41,778 annually. Assuming a 40-hour work
week, 52 weeks per year, this level of income translates
into the Housing Wage of 520.09. '

The Minimum Wage

In Delaware, a minimum wage worker earns an hourly
wage of $7.25, A full-time, minimum wage worker can
afford a maonthly rent of $377. In order to afford the FMR
for a two-bedroom apartment, a minimum wage earner
must work 111 hours per week, 52 weeks per year. Or a
household must include 2.8 minimum wage earners
working 40 hours per week year-round in order to make
the two-bedroom FMR affordable.

2-BR FMR $1,044

Median Income Delaware Family $1,819

Mean Renter Wage Earner $780 {5264)

Extremely Low Income Household 5546 (5498)

Minimum Wage Earner $377  ($667)
$216  {5828)

$51 Recipient

State $20.09
Combined Nonmetro $16.04
Dover MSA $17.50
Philadelphia-Camden-Wilmington MSA $21.83
Kent County 5$17.50
New Castle County $21.83
Su $ 16,04

Delaware Renter Households

In Delaware, the estimated mean (average) wage for a
renter is $15.01, which is $5.08 less than the hourly wage
needed to afford a modest unit. In order to afford the
FMR for a two-bedroom apartment at this wage, a renter
must work 54 hours per week, 52 weeks per year. Or,
working 40 hours per week year-round, a household
must include 1.3 workers earning the mean renter wage
in order to make the two-bedroom FMR affordable.

27% of Delaware households (91,288) are renters. An
estimated 59% of renter households {or 53,860) do not
earn enough income to afford a two-bedroom unit at the
Fair Market Rent (FMR).

Delaware Ranks #11 Out of 50

This year, Delaware is the eleventh most expensive of the
50 states when ranked by their two-bedroom housing
wage. The National Housing Wage is $18.92.

Nonmetro Area Housing Wage is #10

Delaware has the tenth highest combined nonmetro area
housing wage among the 50 states. It is $16.04.

- Out of Reach annually, NLIHC is dedicated solely to achieving
- socially just public policy that assures people with the lowest

About NLIHC and Out of Reach

The Natignal Low Income Housing Coalition (NLIHC) publishes

incomes in the United States have affordable and decent
homes. For additional information.on Out of Reach, visit ~
www.nlihc.org/oor/2014/

About DHC

The Delaware Housing Coalition {DHC) is dedicated to making
affordable housing available in every community and to all
Delawareans. www. HousingForAl.org
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I. Supported Housing
1. By July 11, 2011, the State will provide housing vouchers or subsidies

and bridge funding to 150 individuals, Pursuent to Part ILE.2.d., this
housing shall be exempt from the scattered-site requirement.

By July 1, 2012 the State will provide housing Voushbré or subsidies and -

bridge funding to & total of 230 individuals.

By July 1, 2013 the State will provide housing vouchers or subsidies and
bridge funding to a total of 450 individuals. _

By Tuly 1, 2014 the State will provide housing vouchers or subsidies and
bridge funding to a total of 550 individuals,

By July 1, 2015 the Stite will p'rovide housing vouchers or subsidies and
bridge funding to a total of 650 individuals.

By July 1, 2016 the State will provide housing vouchers or subsidies aﬁd

" bridge funding to anyone if the target population who needs such

support, For purposes of this provision, the determination of the number
of vouchers or subsidies and bridge funding to be provided shall be
based on: the number of individuals in the target population who are on
the State’s waiting list for supported hiousing; the number of homeless
individuals who have a serious persistent mental illness as defermined
by the 2016 Delaware Homeless Planning Council Point in Time count;
and the number of individuals at DPC or IMDs for whom the lack of a
stable living situation is @ barier to discharge. In making this :
determination, fliere should be due consideiation given to (1) whether
such community-based services are appropriate, (2} the individuals

.being provided such services do not oppose community-based treatment,

and (3) the resources available to the State and the needs of other

- persons with disabilities. Olmstead v. LC,, 527 U.8. 581 8607 (1999).

. 3, Supported Employment

By July 1, 2012 the Staie will provide supported employmeﬁt to 100.
individuals per year. s '

By July 1, 2013 the State will provide supported employment to 300

additional individuals per year,

ByJ uly 1, 2014 the State will provide .supportéd employment to an
additional 300 individuals per year.

13
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